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INTRODUCTION

EXECUTIVE SUMMARY

Gang allegations made by law enforcement agents frequently prevent undocumented immigrants
from gaining legal status for which they would be otherwise eligible. These allegations, made without any
of the hallmarks of due process, also increase the likelihood an undocumented immigrant will be prioritized
for deportation or held in immigration detention. Policy makers, elected officials, and even the law
enforcement agents who make these gang allegations are often unaware of the immigration effects of these
allegations.

This report documents the findings of the UC Irvine School of Law Immigrant Rights Clinic (IRC)
based on the IRC’s legal representation of affected immigrants, collaboration with community
organizations and other legal service providers, interviews with law enforcement agents, and review of
scholarly literature. First, the IRC found that gang allegations have a high risk of error as they are
primarily made based on the subjective beliefs of law enforcement agents in the field and are usually made
without any connection to a specific crime. This high risk of error is corroborated by the fact that these
allegations are overwhelmingly made against African-Americans and Latinos. Second, the IRC learned that
these allegations are stored in computer databases that are networked to other agencies, including
Immigrations and Customs Enforcement (ICE) and the Department of Homeland Security (DHS). Third, the
IRC learned that these allegations negatively affect the eligibility of undocumented immigrants for
Deferred Action for Childhood Arrivals (DACA) and other forms of immigration relief. Fourth, the IRC
learned that gang allegations also affect the treatment of immigrants held in immigration detention.

Considering these findings, the IRC recommends that law enforcement agencies be required to: (1)
provide notice to every person who law enforcement agents document as a gang member, (2) improve
existing notice practices, and (3) offer neutral review hearings where people erroneously documented as
gang members may contest that documentation. By providing these basic hallmarks of due process to those
law enforcement agents suspect of gang membership, the risk of unintended immigration harms to people
erroneously documented as gang members can be greatly reduced.

Across California, law enforcement officers
routinely document people as gang members
based not only on evidence presented in court,
but based on the subjective beliefs of officers
interacting with people in the field.!

California’s statewide gang database, CalGang,
currently holds documentation on approximately
150,000 Californians.2 Statistics show that race,
gender and age significantly determine who ends
up in CalGang. One out of every 40 boys and men
of color between the ages of 15 and 34 living in
California is documented in CalGang as a gang
member.3

Law enforcement officers make allegations of
gang membership with little oversight or due
process. 4 This is because documentation is
collected primarily for investigative purposes and
is not used by prosecutors as direct evidence in
court. In many instances, however, this
documentation results in significant harms to the
people against whom the allegations are made.5
One area where this has been particularly true is
in the immigration context, where allegations of
gang membership can result in serious
immigration consequences.t



The Immigrant Rights Clinic at UC Irvine
School of Law (IRC) provides pro bono legal
services to individuals and organizations on
critical issues affecting low-income immigrants in
Orange County.

In  pursuing immigration relief for
undocumented clients who are erroneously
alleged of gang membership, the IRC has
witnessed how existing gang practices create
unintended barriers to immigration relief. We
have seen our clients endure prolonged stays in
detention when detention was otherwise
unnecessary, lose eligibility for relief programs
such as deferred action, and generally become a
priority for deportation in immigration
proceedings.

For people facing erroneous allegations of
gang membership, these obstacles lead to life-
altering consequences, uprooting them from
many familial and community relationships with
friends and loved ones, places of worship, higher
learning institutions, and employers.

Because access to jobs is a vital need for
people exiting gangs, creating additional barriers
to forms of immigration relief that provide work
authorization is counterproductive to the public
safety goal of encouraging people to leave gangs.

And for someone who was never a member of a
gang, the barriers to immigration relief created by
erroneous gang allegations are plainly unfair.

This report will share what we have found in
our representation of undocumented immigrants
facing erroneous allegations of gang membership
and will propose policy recommendations to help
protect against future erroneous gang allegations.

We begin with an overview of the processes
that California law enforcement agencies use to
make gang member allegations, including the
ways in which those allegations are stored and
accessed. Next, we illustrate how these gang
allegations can harm people seeking immigration
relief through prosecutorial discretion or who are
detained during immigration deportation
proceedings.

Finally, we provide recommendations for
policy changes to mitigate these harms, including
the guarantee of notice and an opportunity to
contest the allegations against them. Throughout
the report, we have included stories of IRC clients
that put a human face to the need for reform of
California’s gang documentation practices. In
these stories, the names of clients have been
changed to protect confidentiality.









GANG ALLEGATIONS

California law enforcement agencies use multiple processes to document
alleged gang membership. In criminal justice proceedings, law enforcement
officers and local prosecutors allege gang membership through administrative
procedures like arrest documents and plea negotiations. Formal court orders,
such as civil gang injunctions, present another way that people are documented
as gang members. Typically, however, people are documented as alleged gang
members through routine field patrols of law enforcement officers. While due
process protections apply to some of these sources, not all of them are subject to
regulation or oversight outside of the law enforcement agency itself. Law
enforcement agencies also lack regulation and independent oversight regarding
how the documentation of alleged gang membership is stored and shared
among government offices. Because of the lack of transparency and public

accountability, these practices are not well documented.

SOURCES OF GANG ALLEGATIONS

In California, state law enforcement agencies
allege gang membership through at least three
distinct processes: (1) criminal justice
proceedings,” (2) civil gang injunctions,8and (3)
field contacts by law enforcement officers.?

Criminal Justice Proceedings

There are several ways a person can be
identified as an alleged gang member in criminal
justice  proceedings. Prosecutors or law
enforcement agents may allege gang membership
when charging someone with a crime, in arrest
reports, or in documentation of searches
conducted during an investigation. Alternatively,
a defendant may admit to gang membership as
part of a plea deal, a condition for probation, or in
jail or prison intake interviews.

Some types of gang allegations arising from
criminal proceedings require law enforcement
officers to prove them in court. Examples of such
allegations include sentence enhancements for

gang crimes or criminal contempt charges for
violations of a gang injunction.19 However, other
types of gang allegations arising from criminal
proceedings do not have to be proven in court.
For example, law enforcement officers can
document gang membership using evidence from
arrest reports and search documents.11

There are instances when gang membership
is shown relatively clearly by the facts alleged in
an arrest report such as when a defendant shouts
the name of his or her affiliated gang while
perpetrating violence against a rival gang
member. But the facts are not usually so
straightforward. A law enforcement officer might
also allege gang membership in an instance
where the officer suspects the criminal defendant
committed a domestic battery in retaliation for
his victim’s romantic affair with a rival gang
member. In a situation like this, a prosecutor may
charge the crime as a gang crime based solely on
the suspicions of investigating officers.

Similarly, alleged gang indicia discovered in
searches such as sports gear associated with a
local gang, or even gang graffiti may not be
evidence of gang membership. Indicia may be old



or belong to the alleged gang member’s friends or
family, or it may simply be an expression of urban
culture of a type that is commonly mistaken for
gang indicia.

In addition to court documents, arrest
documents, and search documents, there are
other points in criminal proceedings where law
enforcement officers document allegations of
gang membership. During plea negotiations,
prosecutors may offer to reduce a defendant’s
charges in exchange for a written admission of
gang membership or a guilty plea for a charge
that demonstrates gang membership. Defendants
may find it in their best interests to admit gang

membership in exchange for reduced sentences
or immediate release from custody, even if they
are not active gang members.

If a person is convicted and incarcerated, jail
and prison intake interviews may include
questions about gang membership.12 In these
interviews, a person may feel coerced to admit
gang membership out of fear of entering jail or
prison without the protection of a gang, even if
that admission is not true. Admissions of gang
membership during an intake interview may be
used later as evidence of gang membership.13 If a
person joins a prison gang for the first time while
incarcerated and is only active in the gang during

Sergio is an undocumented childhood arrival from Mexico who endured a lengthy immigration
detention as a result of erroneous gang allegations. He is currently seeking prosecutorial discretion.

Sergio’s parents brought him from Mexico when he was a child. Sergio is now in his twenties and
has lived most of his life in a single neighborhood. He is not and has never been a gang member. With
the exception of a single arrest for driving without a license, Sergio has never been arrested or charged
with a crime. He has a U.S. citizen daughter and, since his own father’s deportation, has been a father
figure to his younger siblings.

After being arrested and booked for driving without a license, Sergio should have been released
but was instead held by police in violation of California’s Trust Act and transferred to an immigration
detention facility. Once Sergio settled in at the detention facility, he realized that all the other detainees
were transferred there as a result of substantially more serious criminal convictions. He was also given
a red uniform to wear. Red uniforms are used to signify detainees who pose a greater threat to safety
than detainees in orange uniforms.

Sergio wrote a letter to an Adelanto officer asking why he was detained. The officer told Sergio
that it was because he was a documented gang member. When Sergio objected that he was not a gang
member, the officer told Sergio that ICE believes Sergio is a member of the Hillside gang because he has
“H.S.” tattooed above one eyebrow. “H.S.” is Sergio’s daughter’s initials. There is no Hillside Gang
anywhere in Sergio’s county. A Google search of “Hillside gang” reveals two fictional gangs -- Hillside
Trece from the movie Training Day and Hillside Posse from the video game Grand Theft Auto. There is
also a small, little known gang named Hillside Rivas, but they are in another county.

Despite gang allegations, Sergio is currently out of detention on bond and is petitioning for
prosecutorial discretion. His local sheriff’'s department has admitted they made a mistake when they
turned Sergio over to ICE. His case has received a great deal of positive attention, including several news
articles and a resolution from his local city council supporting his application for prosecutorial
discretion. However, Sergio’s alleged gang membership remains an issue in immigration proceedings.




incarceration, that person will remain
documented as a gang member even after release.

The final way law enforcement alleges gang
membership using criminal procedures is
through gang registries similar to sex offender
registries. Any defendant who was convicted of a
crime with a gang enhancement and who finished
serving his or her sentence, must register as a
gang member with local law enforcement for 5
years after release, even if that person is no
longer a gang member or disagrees they were
ever a gang member.14

Civil Gang Injunctions

The second process through which law
enforcement agencies make gang allegations is
through civil gang injunctions. Gang Injunctions
are civil suits brought by city or county
prosecutors against an alleged gang for the
purpose of making it easier for law enforcement
officers to stop and arrest suspected gang
members in a designated “safety zone.”15

Gang Injunctions facilitate law enforcement
officers’ ability to allege gang membership. A
gang injunction will either name alleged gang
members individually as parties to the injunction
or name the entire gang as a party with a list of
people prosecutors allege are active members of
the gang.16 Only recently have courts begun
holding hearings to determine whether each
person named as a gang member is actually an
active participant in the gang.l” Because these are
civil suits, people have no right to a court-
appointed attorney in these hearings and rarely
come forward to challenge their inclusion in an
injunction unless charged with criminal contempt
for violating the injunction.1® Once a court orders
an injunction, law enforcement officers may
subject new people to the injunction merely by
serving them notice.19

Field Contacts by Law Enforcement Officers

The third method law enforcement agencies
use to allege gang membership, field contacts, is
by far the most common and usually happens
without any court oversight or nexus with a
specific crime.20 While law enforcement officers
sometimes document people as gang members
based on evidence obtained as a result of targeted
investigations, documentation is more often
based on untargeted consensual or investigatory
stops in the field.2!

In targeted investigations against a gang or an
individual, law enforcement agencies may
conduct warranted searches, conduct undercover
operations, or interview confidential
informants. 22 Based on the results of these
investigatory actions, law enforcement agencies
can then allege gang membership not only against
the targeted person under investigation, but
against anyone else they come to believe is a gang
member  during the course of their
investigation.23 And during the more common
untargeted consensual or investigatory field
stops, gang allegations may be made on evidence
as slight as wearing a baggy white t-shirt and
standing in the courtyard of one's apartment if an
officer believes that indicates gang clothing and
presence in a gang area.2*

Local law enforcement agencies are not
bound by any legal limits or state oversight as to
who they can document as gang members unless
that documentation is entered into a gang
database shared with other agencies or a
database subject to federal privacy rules.25If a
law  enforcement  agency  enters this
documentation into CalGang, the allegation of
gang membership must be justified by at least
two of nine criteria.26 However, these criteria are
as easily met as “seen affiliating with documented

"o«

gang members," “seen frequenting gang areas,” or
"seen wearing gang dress." 27 Although law

enforcement officers maintain this



documentation is collected only in stops that are
consensual or supported by reasonable suspicion,
alleged gang members and defense attorneys
have found that the consensual stops are rarely
consensual and the investigatory stops are rarely
based on objectively reasonable suspicion.28

RECORDING OF GANG ALLEGATIONS

Allegations of gang membership made in
consensual and investigatory stops are
documented in what are commonly called field
investigation or field interview cards (F.I. cards)
or Street Terrorism Enforcement and Protection
notices (S.T.E.P. notices).29

El cards are typically index cards that officers
fill out after consensual or investigatory stops.30
Officers fill out F.I. cards for many reasons besides
gang documentation, but many law enforcement
agencies’ blank El. cards include check boxes for
alleging gang membership.31

S.T.E.P. notices are typically letter-sized forms
that are specifically used to document allegations
of gang membership and include more details
related to gang membership than FEl. cards.32
Suspects may be asked to sign a S.T.E.P. notice or
give consent to be photographed when served
with the notice. 33 Alleged gang members
complain that officers often ignore the consent
requirement and that signatures are rarely, if ever,
given knowingly and voluntarily.

Law enforcement agencies retain the FI. cards
and S.T.E.P. notices and may enter the information
from them into “gang books” or into electronic
databases commonly described as “in-house” or
“local” databases. 3¢ So long as this gang
documentation is kept within the agency and
used solely for investigatory purposes, there is no
requirement that agencies give notice of the
documentation to the alleged gang member and
the alleged gang member has no right to contest
the documentation.35

If the documentation is to be shared outside
the agency, the documentation may be subject to
laws governing the sharing of confidential
investigatory documents and the use of shared
gang databases.36¢ However, these laws do not
prevent law enforcement agents from sharing this
gang documentation directly with other law
enforcement agencies when there is a right to
know and a need to know.37 This includes
providing documentation to Immigration and
Customs Enforcement (ICE).38 Agencies have also
been accused of unlawfully sharing this
documentation directly with housing authorities
and employers.39

In addition to providing gang documentation
directly to other law enforcement agencies upon
request, gang documentation is made available to
other agencies through shared gang databases.40
Beginning in the 1990s, the Los Angeles County
Sheriff began keeping gang documentation in an
electronic database called the Gang Reporting
Evaluation and Tracking (G.R.E.A.T.) database.%!
This database was replicated by other law
enforcement agencies across the state, which was
then networked together as the CalGang
database.*2

CalGang runs on a privately developed
software called GangNet which is also used by
other law enforcement agencies across the
country.#3 Through GangNet, a database in one
jurisdiction can be searched by a law
enforcement agency in another. The databases
are networked together so that a law
enforcement agent with access to any GangNet
database can also search the contents of the other
GangNet databases. 4 For example, a law
enforcement agent with access to ICEGangs, the
GangNet database managed by ICE, can also
search CalGang.45

Unlike local law enforcement agencies use of
in-house databases for investigatory purposes,
there are some restrictions to the use of
CalGang.%6 Juveniles and their parents must be



Screenshots of GangNet software showing types and uses of information typically available
through computerized databases of gang allegations 47



given notice when a juvenile is documented as a
gang member in CalGang and juveniles have the

right to contest their inclusion in CalGang.48
People have the right to request information
about their CalGang file from their local law
though
enforcement agencies maintain this right extends

enforcement  agency, some law
only to juveniles. It is also unclear whether a local
law enforcement agency must share information
regarding gang documentation in CalGang
entered by a different local law enforcement
agency.

CalGang also has purge requirements. If a
person has no new gang documentation recorded
in a five-year period, that person’s information
should be purged from CalGang.*® However, a

single El card entered within that five years will

restart the five year purge period.50

Because CalGang is designed with such a low
threshold for entry, merely having an entry in
CalGang should not alone be used as evidence of
gang membership.5! CalGang developed out of the
earlier G.R.E.A.T. database, which was recognized
as significantly over-inclusive.52 Advocates of the
over-inclusive approach to gang databases claim
that including a greater number of people makes
the database more useful for investigations.53
Those advocates further claim that limiting the
use of the database to only law enforcement
officers with a right-to-know and a need-to-know
provides sufficient protection against harms to
people erroneously  accused of  gang
membership.54

Because of the risk that CalGang is over-

Omar is a former gang member who considered petitioning his local District Attorney for removal
from a gang injunction. However, because he has no right to notice of allegations of gang membership by
law enforcement, he is unable to discover the evidence against him or defend himself against erroneous
allegations.

Omar is a migrant from Mexico who lawfully resides in the United States under the Convention
Against Torture. When he was a teenager, nearly twenty years ago, Omar was member of a gang and
was convicted of crimes resulting from his participation in the gang. After a short prison sentence as a
young adult, Omar left the gang and moved out of the neighborhood. Omar still lives away from the
neighborhood of his old gang and has worked full time at the same job for most of the last decade. He
has not been arrested for a gang crime in nearly twenty years.

Even a few years after leaving the gang and moving to a new neighborhood, Omar was added to
a gang injunction against his former gang based on old information. Despite the years since he left the
gang, and despite the length of time he has gone without an arrest, Omar still remains subject to a gang
injunction and is stopped at least every few years and questioned by police. Based on his visible tattoos,
his ethnicity, and his general appearance, Omar believes police continue to erroneously document him
as an active gang member after each of these stops. Since he has never gone more than five years
without being questioned by the police, Omar believes he has never been purged from the gang
database and is unlikely to ever be purged.

Omar would like to take advantage of his county’s informal process for requesting removal from
the gang injunction. However, he does not know what documentation of erroneous allegations of gang
membership is kept in law enforcement files and so he cannot refute any allegations as part of his
removal request. Omar had decided not to request removal from the injunction at this time.

10




inclusive, it is CalGang policy that an entry in the
CalGang database should not be used as evidence
of gang membership, but CalGang should instead
be used only as a way of accessing source
that
independently indicate gang membership.55 In

documents such as FI cards might
fact, it is CalGang policy that the name “CalGang”

not be placed in reports, memorandums,
correspondence, statements of facts, or similar
documents.56

In addition to sharing gang documentation
through CalGang and its networked GangNet
databases, California law enforcement agencies
also share gang documentation through the
National Crime Information Center’'s Violent
Criminal Gang File (NCIC Gang File), maintained
by the Federal Bureau of Investigation.5? The
NCIC manages twenty-one separate databases,
referred to individually as files.58 These files

include, for example, a stolen vehicle file, a

11

missing persons file, an immigration violator file,
and the like.5? The NCIC files have been described
as “the lifeline of law enforcement,” in part
because these are the files most commonly
accessed by police officers on their patrol cars’
laptop computers.60

The NCIC Gang File is populated by records
entered by cooperating law enforcement agencies
and is searchable by any cooperating law
enforcement agency. 6! The NCIC Gang File’s
guidelines for entry and purge of gang
documentation is similar to those of CalGang, but
without the juvenile notice requirement.62 While
the NCIC criteria for entry includes gang dress
and presence in a gang area, the NCIC criteria also
demands that at least one of the following
additional criteria be met: self-admission, arrests
for gang activity, or allegations of membership by

an informant.63






IMMIGRATION HARMS RESULTING
FROM GANG ALLEGATIONS

Harms that result from erroneous gang allegations range from increased
scrutiny by police to enhanced punishment for criminal convictions. For
undocumented people seeking immigration relief, erroneous gang allegations
can have severe consequences in immigration proceedings. Specifically, we have
found such allegations greatly compromise applications for relief such as DACA
and unnecessarily prolong people’ stays in immigration detention.

HARMS IN APPLICATION FOR PROSECUTORIAL
DISCRETION, U VISAS, AND SPECIAL IMMIGRANT
JUVENILE STATUS

are

Allegations  of membership

gang
particularly problematic for undocumented
immigrants who would otherwise have a strong
case for prosecutorial discretion and similar
immigration relief based on the person’s equities.
This is because the decision of whether or not to
grant relief, as the name prosecutorial discretion
implies, relies entirely on the discretion of
individual immigration officials and is not subject
to judicial review.64

discretion is a

Prosecutorial type of

alternative to deportation granted by the
Department of Homeland Security (DHS) in cases
where a noncitizen is deemed not to be a priority
for deportation.¢5 Prosecutorial discretion can
take various forms. For example, DHS could
decide not to initiate deportation proceedings
against a noncitizen, stay a final deportation
order, or move for an administrative closure of
deportation proceedings.66

For undocumented immigrants with any kind
of criminal history, prosecutorial discretion has
become an increasingly important opportunity
This is because

for immigration relief.
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immigration law extensively relies on criminal
history to make deportation decisions.6’ In a
system that has few outlets for equitable
discretion, undocumented immigrants with even
minor crimes in their criminal history can easily
find themselves facing automatic deportation.

DHS’s exercise of prosecutorial discretion
impacts populations differently. Undocumented
immigrants that DHS deems to present a threat to
national security, border security, public safety, or
the integrity of the immigration system are not
eligible for prosecutorial discretion and receive
top priority for deportation. ¢ However,
undocumented immigrants with close ties to the
United States, such as having family in the U.S.,,
attending school in the U.S,, or serving in the U.S.
military, = receive  favorable  prosecutorial
discretion and are not given top priority for
deportation.69

One form of prosecutorial discretion is
deferred action, which effectively serves as a
promise on the part of the federal government
that it will not attempt to deport a person for a
certain amount of time.”® Deferred action does
not grant an immigrant any legal status in the
United States but temporarily eliminates the
threat of deportation. A person with deferred
action can also apply for work authorization and

other benefits, such as a driver’s license.’t DHS



has created formal procedures to apply for
deferred action for immigrants who fall into
certain categories -- Deferred Action for
Childhood Arrivals (DACA) and Deferred Action
for Parental Accountability (DAPA).72 DAPA and
an expansion to DACA are currently suspended
pending a court challenge. 73 However, the
previous DACA program is still in effect.74

There is a significant risk in applying for

prosecutorial discretion.?s Applications require

that undocumented immigrants come out of the
shadows and present themselves to DHS as
undocumented immigrants currently living in the
United States.”6 For undocumented immigrants
facing erroneous allegations of gang membership,
this could be especially risky. Applications for
prosecutorial discretion may bring allegations of
gang membership to the attention of DHS that
would have otherwise been unnoticed. As a
DHS could initiate

result, deportation

Claudio is a strong candidate for deferred action but has not applied because he fears that
erroneous gang allegations will result in a denial of his petition and possibly make him a priority for
deportation.

Claudio was brought to America by his family when he was a child. He has never been charged
with a crime, but he did join a gang for several years when he was an adolescent. During that time,
he received gang tattoos, including tattoos visible on his face and neck. But after marrying and starting a
family, Claudio left his gang. Claudio now works full time and is an active father to his children. Despite
leaving the gang, Claudio continues to be regularly stopped and interviewed by police. Because of his
permanent tattoos and residence in a high crime neighborhood, each of these police contacts could
justify restarting the clock on any gang database purge date.

Additionally, there is one officer who Claudio believes has a personal vendetta against him and
who could be ensuring that Claudio’s gang documentation is never purged. On one occasion when
Claudio was driving his daughter to school, this officer arrested Claudio because Claudio fit the
description of a murder suspect. During the arrest, the officer spit in Claudio’s face. After a commander
came out and determined Claudio was not the suspect they were looking for, the commander
reprimanded the officer in front of other officers and Claudio. Claudio believes this officer may be
regularly and falsely documenting Claudio as an active gang member as an act of retribution.

As a result, Claudio believes it likely that he will continue to be designated as a gang member
despite never having been convicted of a crime and no longer being a member of a gang. Because of
this, Claudio and his wife avoid letting Claudio drive with his children in the car for fear of police
conduct if Claudio is stopped.

As a childhood arrival with no criminal history, Claudio should be a strong candidate for
deferred action. But because he worries that the DHS attorney that reviews his petition will discover
erroneous gang allegations, Claudio is afraid to apply. His local police department agreed to tell him
if they have designated him a gang member in CalGang, but not to tell him if other jurisdictions have
designated him or if DHS will know though a shared database that another agency has designated him a
gang member. Claudio’s local law enforcement agency claims he is not currently entered in CalGang by
them. However, because of the many possible ways erroneous allegations of gang membership might be
presented to DHS, as of now, Claudio has not applied for deferred action.

14




proceedings since gang allegations can justify
prioritizing a person for deportation. 77
Furthermore, undocumented immigrants must
the apply for
prosecutorial discretion without adequate
described gang

allegations may be made and shared with DHS in

make decision whether to

information. 78 As above,
a variety of ways. Often, the allegations occur
without notice to the person or scrutiny from
public disclosure laws. Because prosecutorial
discretion is subject to so little review and
because so little of the decision making process is
shared, it is unknown how often erroneous gang
allegations lead to refusals of prosecutorial
discretion or to people becoming priorities for
deportation from the United States. However, the
threat alone is significant enough to prevent
many immigrants from applying.”9
Undocumented immigrants facing erroneous
allegations of gang membership face an
additional dilemma when applying for DACA
relief. The DACA application requires applicants
to state whether they are or have ever been a
member of a gang.80 Not only does DHS prioritize
DHS
prioritizes the deportation of DACA applicants
their
gang
membership but is erroneously documented as a

gang members for deportation, also

who make false statements on

applications. 81 If an applicant denies

gang member, the applicant may be made a
priority for deportation if the DHS attorney
believes the applicant is lying. Thus, an applicant
who has been erroneously documented as a gang
member risks being made a priority for
deportation whichever answer they give.

Gang allegations can also adversely impact
other applications for relief from deportation that
use equitable discretion like U Non-Immigrant
Status (U Visa) and Special Immigrant Juvenile
(SIJ) petitions.82 U Visas are visas offered to
victims of crimes in the United States, and in
some cases, to the victim's children.83 SIJ grants
status to qualifying

legal unaccompanied

15

minors. 8 In both cases, there are some
inadmissibility criteria, such as past criminal
convictions, that can bar a person from qualifying
for legal status.85 While courts can waive the
inadmissibility requirements, prosecutors may
use gang allegations as a reason to oppose a
waiver.86 As with DACA, it is unknown how often

this happens.

EFFECTS OF GANG ALLEGATIONS ON IMMIGRATION
DETENTION

Immigration detention is the incarceration of
a person while awaiting a determination of his or
her immigration status or deportation order. In
1996, the
detention of noncitizens convicted of a wide

Congress required mandatory

range of criminal offenses, including minor
ones.8” Recent court decisions, however, now
allow detainees to receive an individualized bond
hearing after 180 days of detention.s8

At the individualized bond hearings, an
immigration judge decides whether a detainee
poses a flight risk or is a danger to the
community.8% If the judge determines that the
detainee is not a flight risk or danger to the
community, the judge will grant bond and/or
place the detainee under supervised release.

A detainee who is erroneously alleged to be a
gang member may be unnecessarily detained for
long periods of time and foreclosed of the
opportunity to be released out on bond because
of the gang allegations.

DHS prosecutors may use gang allegations as
evidence that the detainee is a danger to the
community and should not be released, or should
be released only upon posting an extraordinarily
large bond.%0 DHS prosecutors may also point to
gang membership as evidence of a support
network able to assist the detainee in flight from
the court’s jurisdiction.

In some courts, DHS prosecutors do not even
need to expressly state that a detainee is affiliated



with a gang in order for the allegation to
negatively influence a bond determination.
Because DHS offices and detention facilities often
color code the folders and uniforms of detainees
they believe are higher risk, a DHS prosecutor

needs only to call attention to the color of the
folder that corresponds to the detainee’s case or
uniform.?! A judge might interpret the color of the
folder or uniform as evidence of gang
membership and either raise or deny bond on

Eduardo was deported to Mexico from the United States in 2015 as a result of having been
erroneously identified as a gang member by law enforcement.

Eduardo was brought to America by his parents when he was pre-school age. While growing up
in America, both parents picked fruits and vegetables full-time in nearby farms. As a result, Eduardo
was mostly raised by an older brother who was a hardcore gang member. Eduardo grew up influenced
by his brother’s style and surrounded by gang graffitiin his home. When Eduardo was still in
elementary school, Eduardo began sneaking into neighbors’ houses and taking small items. When
Eduardo was arrested for this at 13 years old, his home was searched. Based on the gang graffiti his
brother left around the house, the city attorney added Eduardo to a gang injunction. Eduardo was not a
member of his brother’s gang at that time because his older brother considered him too young to be
recruited.

Several years after being added to the gang injunction, and after several incidents where
Eduardo found himself treated like a gang member by law enforcement agents, Eduardo joined his
brother’s gang. But after a few years, Eduardo began distancing himself from the gang to spend more
time with his girlfriend. Soon after, the two had a son together. Eduardo’s son was born with
developmental delays and Eduardo began spending all his free time caring for his son and taking his son
to therapy sessions. After his son’s birth, Eduardo left the gang entirely. Eduardo’s girlfriend and son are
both U.S. citizens.

During this same time, Eduardo’s mother petitioned for deferred action for Eduardo under
DACA. This was complicated by several non-gang related criminal convictions Eduardo received as a
teenager and young adult, but his family retained a lawyer who was working on Eduardo’s
application. Then, in 2013, Eduardo was arrested for wearing a borrowed sweater with a Cowboys’
football logo and for possession of stolen property. Wearing a Cowboys sweater was a crime because,
despite leaving the gang, Eduardo was still named in a gang injunction that considered the Cowboys
logo a gang insignia.

These convictions were a setback to his deferred action application, but with some time, they could
have been expunged and his application could have gone forward. However, at his first bond hearing in
immigration detention, the DHS attorney accused Eduardo of being a danger to the community because
he was a gang member. Eduardo was denied bond. Later, Eduardo received a copy of the 1-213 form the
DHS attorney used in that hearing. That form alleged, in all capital letters, that Eduardo was a gang
member but gave no evidence for that allegation. The immigration judge denied bond, thereby speeding
up the timeline for Eduardo’s deportation and making it impossible for him to expunge his convictions
and apply for deferred action before a final deportation order. In 2015, Eduardo was deported to
Mexico, a country he had not seen since before kindergarten, separating him from his son and his son’s
mother.
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that basis. Even if the court does not deny bond
because of gang allegations but only increases the
bond, a prohibitively high bond will force the
respondent to remain in detention the same as if
bond had been denied.

While detainees can challenge the DHS’s
allegations of gang membership, most do not
because they lack the financial resources to retain
attorneys for bond hearings.92 Detainees often
rely on pro bono legal orientation programs in
detention facilities to help them prepare for bond
hearings, but these programs are ill-equipped to
adequately prepare detainees to argue the
admissibility of gang allegations.?3

Furthermore, the Sixth Amendment guarantee
of the right to confront witnesses does not apply
in immigration court and so detainees have no
right to question law enforcement officers who
gang
respondents will rarely, if ever be adequately

document allegations. 94 Additionally,
prepared to respond to gang allegations at bond
hearings because there is no right to prior
discovery of the evidence that will be presented
at the hearing.9s

Not being able to post bond has consequences
for the detainee’s ability to pursue the merits of
his deportation case. Detained respondents who
do not post bond will often have years less time
to make their case to remain in the United States,
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more difficulty accessing legal resources, and
their
community that could be useful for their case.%

greater challenges keeping ties to

Moreover, detainees will also have to endure
the hardships of beinglocked up in prison-like
conditions —

including distance from family,

friends, and community; loss of purpose; and

traumatizing feelings of humiliation and
powerlessness.97
Unfortunately, denial of bond or a

prohibitively high bond is not the most serious
harm a respondent might face as a result of gang
The
immigration detention comes when ICE agents

allegations. most serious harm in

threaten to share gang allegations with a
detainee’s home country.®8 Alleged gang members
originally from Mexico or Central America face an
alarming likelihood of extra-judicial murder in
their
criminal gangs.9? While these threats by ICE

home country or murder by feuding
agents are unlawful, complaints of these threats
have been sustained against ICE in court.100 And
even if the ICE agents making these threats have
no intention of actually following through on
them, the very real possibility of death may
compel respondents to agree to voluntary
departure or to whatever demands are made of

them.






POLICY RECOMMENDATIONS

Considering law enforcement agencies’
practice of sharing investigatory information, the
high risk of erroneous gang allegations, and the
prejudicial effect of gang allegations, current
practices intended to protect the rights of people
erroneously accused of gang membership are
insufficient.

The right to due process of law for people
erroneously accused of gang membership can
that

enforcement agencies give alleged gang members

only be satisfied by requiring law
notice of gang documentation and an opportunity
to contest allegations of gang membership.

1. Expand Notice Rights

Under current law, notice rights are given to

juveniles documented as gang members in
CalGang. This right should be expanded to adults
and gang
membership by law enforcement agencies, not

include all documentation of
just allegations entered into a shared database.

2. Improve Notice Practices

Ideally, notice should be provided in person,

as is the practice of law enforcement agencies
that serve S.T.E.P. notices to alleged gang
the
coerciveness of in-person service by a law

members. However, due to inherent

enforcement officer, alleged gang members
should not be asked to consent to documentation
as gang members or asked to waive their right to
contest gang allegations when served with notice.

3. Offer Neutral Review Hearings

Contests to gang allegations might begin with
a written request for review by the law
enforcement agency making the allegation.

However, that agency’s determination should be
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appealable in a hearing before a neutral
adjudicator. This adjudicator should not be a law
enforcement officer but should instead be an
independent arbiter. Hearings should include a
right of the alleged gang member to discovery of
any evidence to be used against him or her in
advance of the hearing. Decisions should be
appealable in state court.

We recognize that a requirement of notice
and hearings could chill the collection of some
investigatory documents that effectively serve the
public interest and promote public safety. If law
enforcement agencies continue to document
hundreds

members, providing notice and hearings to all of

of thousands of people as gang
them could become impossibly burdensome.
However, this is only the case if law enforcement
agents continue to maintain vastly over-inclusive
databases of gang allegations. If law enforcement
agencies were to limit the people documented as
active those whose

gang members only

membership can be proven and instead
document other people as merely associated with
a gang, the burden of notice and hearing rights
would be greatly reduced.

Because we at the IRC have found clear,
documented harms resulting from allegations of
gang membership made by law enforcement
agents outside of any judicial process, we believe
notice and an opportunity for a hearing must be
provided whenever law enforcement agents
document a person as an active gang member.
Anything less fails to uphold the principles of due
process on which our immigration and criminal

justice systems depend.
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