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I
n a previous column, I wrote about the oral argument in the 
Supreme Court case of Carachuri-Rosendo v. Holder, 2010 DJDAR 
8882. In that case, a long-time lawful permanent resident was 
appealing the 5th Circuit’s conclusion that he was ineligible for 
relief from deportation in the form of cancellation of removal 

because he had been convicted of an “aggravated felony.” Jose 
Carachuri-Rosendo’s conviction involved a 10-day sentence for a 
misdemeanor drug offense, but because it was his second offense, 
he could have been prosecuted (had the Texas prosecutor so chosen) 
as a recidivist. The prosecutor in his case did not choose to apply the 
recidivist provision. 

Under federal law, he also could have been charged as a recidivist, and 
if convicted as one, he would have been guilty of a felony punishable by a 
sentence of as high as two years. Such a conviction would be an “ag-
gravated felony” as de� ned by the Immigration and Nationality Act. The 
Supreme Court sought to determine “whether the mere possibility, no 
matter how remote, that a [two]-year sentence might have been imposed 
in a [hypothetical] federal trial is a suf� cient basis for concluding that a 
state misdemeanant who was not charged as a recidivist [in state court] 
has been “convicted” of an “aggravated felony” within the meaning of 
Section 1229b(a)(3).”

On June 14, the Supreme Court unanimously answered this question in 
the negative, and held that Carachuri-Rosendo’s misdemeanor conviction 
for minor drug possession did not warrant classi� cation as an “aggravated 
felony.” The Court’s decision in Carachuri-Rosendo is fairly straightforward. 
The Court stressed that “[t]he prosecutor in Carachuri-Rosendo’s case 
declined to charge him as a recidivist,” and concluded that “[h]e has, 
therefore, not been convicted of a felony punishable under the Controlled 
Substances Act.”

While this does not guarantee Carachuri-Rosendo the opportunity to 
remain in the United States — his offense still makes him removable, and 
indeed, he has conceded that he is removable — the ruling does give him 
an opportunity to argue to an immigration judge that he should be granted 
relief from removal. If he were to pursue this argument, Carachuri-Rosen-
do would presumably point to the positive equities of his case, including 
his long-time residence in the United States, his extensive family ties, and 
the relatively minor nature of his offenses. Under the immigration statute, 
he will need to establish that his deportation would cause severe and 
unusual hardship to his U.S. citizen family members. 

The Carachuri-Rosendo case serves as a sort of bookend to the 
Supreme Court’s 2006 decision in Lopez v. Gonzales, 549 U. S. 47, 56 
(2006). In that case, the Supreme Court determined that in order to 
be an “aggravated felony” for immigration law purposes, a state drug 
conviction must be punishable as a felony under federal law. The Court 
reasoned that “a state offense constitutes a ‘felony punishable under the 
Controlled Substances Act’ only if it proscribes conduct punishable as a 
felony under that federal law.”

Taken together these cases provide important guidance to immigration 
courts seeking to determine the applicability of the aggravated felony 
provision of the Immigration and Nationality Act in cases involving state 
court drug offenses. Speci� cally, the court should look to the state court 
conviction to determine whether the drug offense for which the noncitizen 
actually was convicted would have been punishable as a felony under the 
federal Controlled Substance Act. If the answer is no, the Lopez decision 
makes clear that the conviction does not qualify as an aggravated felony 
for immigration purposes. If the answer is that the defendant could have 
been — but was not — convicted of a greater offense that would have 
quali� ed as an aggravated felony, the Carachuri-Rosendo decision makes 
clear that this fact is insuf� cient to elevate the offense to an aggravated 
felony for immigration purposes. The court must look to the actual convic-
tion, not to any possible convictions that might have been possible.

These two cases cover just one small subsection of the Immigration 
and Nationality Act’s aggravated felony de� nition. But that de� nition 
spans pages and consists of 21 separate subsections. Some subsections 
of the aggravated felony de� nition require the interpretation of what Jus-
tice John Paul Stevens characterized in his majority opinion in Carachuri-

Rosendo as a “maze of statutory cross-references.”
The Supreme Court has had the opportunity to review several of 

the other subsections of the aggravated felony de� nition in recent 
years. Leocal v. Ashcroft, 543 U. S. 1 (2004), discussed the 

aggravated felony subsection premised on 
convictions for a “crime of violence” as 

de� ned by 18 U.S.C. Sec-
tion 16. Nijhawan 

v. Holder, 2009 DJDAR 8553, addressed the extent to which courts could 
look to the record of conviction to determine whether the harm to the 
victim exceeded $10,000 as required by the aggravated felony subsection 
dealing with fraud crimes. Many other provisions of the aggravated felony 
provisions have been analyzed and applied by lower courts, and many of 
these discussions involve navigating the complex patchwork of cross-refer-
ences mentioned by Justice Stevens in the Carachuri-Rosendo decision.

While courts work their 
way through the � ne points 
of the aggravated felony 
de� nition, the lives of many 
lawful permanent residents 
are upended. Hundreds of 
noncitizens were deemed 
ineligible for cancellation 
of removal and ultimately 
removed from the country 
for driving under the in� u-
ence before the Supreme 
Court determined that this 
offense was not a “crime 
of violence” for purposes 
of the aggravated felony 
de� nition. Most of those 
people have never been 
able to return. The Supreme 
Court’s decision in Cara-
churi-Rosendo indicates 
in footnote eight that the 
very man whose case they 
were favorably deciding 
had already been removed 
from the country pending 
his successful appeal. This 
presumably had a disruptive 
effect not only on his life, 
but on the lives of his citi-
zen family members as well. 

How is the noncitzen to learn of the immigration consequences of the 
choices he makes when faced with criminal charges? The Supreme Court 
decisions of the past few years point to the unfortunate fact that in many 
cases, the law will be unsettled and unclear. Some noncitzens therefore 
will continue to be subjected to removal even when they have meritorious 
claims to remain.

But even where the law is clear, a noncitizen is often not well-positioned 
to � gure out the law for herself. Thus, effective assistance of counsel 
at the stage of the criminal trial is critically important to the noncitizen 
concerned with the collateral immigration consequences of a criminal 
proceeding. Recognizing this, the Supreme Court recently held in Padilla 
v. Kentucky, 2010 DJDAR 4858, that defense lawyers are required by the 
Sixth Amendment to warn a defendant when his plea agreement is likely 
to have adverse immigration consequences. This ruling has had tremen-
dous implications for defense counsel, which I will explore in my next 
column.

Jennifer M. Chacón is a professor of law at the University of 
Irvine, School of Law where she focuses on criminal procedure 
and immigration law and policy.

The Aggravation Continues 
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Attorneys

Deputy Public Defender I/II/III
$4,970-$8,097/Mo

Perform general legal duties in the area of
criminal defense. DPDI active CA Bar; DPDII 2
yrs practicing law; DPDIII-3yrs practicing law
with at least 1yr of criminal law. Responses to
supplemental questions required.
Closes June 30, 2010.

GET ADDITIONAL INFO & APPLY
 ON-LINE at: www.co.shasta.ca.us or call

(530) 225-5515 or visit: 1450 Court St, Room
348, Redding, CA 96001-1676 M-F, 8am-5pm.

EOE

COURT
Placer Superior Court position for Supervising

Legal Research Attorney.
Job App www.placer.courts.ca.gov

or p/u from 8-3. 10820 Justice Center Drive,
Roseville.  ffd 7-2-10 @ 3:00 p.m.

ATTORNEY
San Bernardino office of a large Work Comp
defense firm with a minimum of 2 years litiga-
tion experience.

 Please fax resume to 909-384-9981

Construction Litigation
Attorneys

AV-rated Century City 25-attorney firm seeks
2 attorneys, 3-5 yrs exp. and 7+ yrs exp. in
construction litigation.  Public agency exp. a
plus.
Email or fax resume hiring@ohslegal.com

 or 310-788-9210.

Workers’ Comp. Defense Firm
Seeking aggressive exp. attorneys for

 Irvine and Glendale offices.
Fax resume to: Harvey Brown, 949-252-1399

or email hbrown@sgvblaw.com

Support Staff/Other

SR. PLAINTIFF'S PI PERSONAL INJURY/
LITIGATION ASSISTANT FOR NEWPORT
BEACH LAW FIRM. Established, prominent
plaintiff law firm is immediately seeking to hire
an experienced sharp litigation assistant. To be
considered, you must possess a minimum of 7+
years of California and federal court litigation
experience, strong proficiency in Word Perfect,
Legal Solutions and Outlook; typing speed of 65
wpm+, managing calendars, assuming a great
deal of responsibility and strong work ethic. Ideal
candidate will have experience in the areas of
plaintiff's personal injury and mass tort cases.
Salary DOE with competitive benefits. For
immediate & confidential consideration, please
fax your resume to 949-720-1292

Attorneys

LABOR & EMPLOYMENT
ASSOCIATE

Paul, Plevin, Sullivan & Connaughton is seeking
an associate with 4-6 years defense side
employment litigation and trial experience. Must
be proactive, team oriented, client service cen-
tered and dedicated to excellence in the practice
of law.  Excellent academic performance and
work experience essential. 

Please email resume to Patty Marshall,
 pmarshall@paulplevin.com

Workers’ Comp. Defense Firm
Looking for associate with Workers’ Comp.
exp. for our San Pedro office.

Email resume to
dvalenzuela@sgvblaw.com

Century City litigation boutique is seeking an
associate for sophisticated defense-oriented busi-
ness litigation practice that includes significant
international and class action work.  Four to eight
years of complex litigation experience required.
Excellent compensation and benefits. 

Send résumé to aedelstein@christalaw.com

ATTORNEY
Established, high-level plaintiff’s practice has
great opportunity for litigation attorney looking
to further develop case management and
courtroom skills on large, complex cases, most
carrying 8-figure-verdict potential. Candidates
should have strong academic record, at least 5
yrs solid litigation experience, plus excellent
advocacy and writing skills.  We offer a great
atmosphere and a competitive compensation
package, including great benefits.  Starting
salary commensurate with experience.  For
consideration, fax resume to Human Resources
at (214) 777-0491.  Be sure to note ref. code
CATTY-0610 on correspondence. No phone
calls please. EOE

Attorneys

ASSOCIATE POSITIONS
IN RIVERSIDE

Best Best & Krieger LLP has immediate
openings in its Riverside office:
*  Mid-level associate w/3-5 yrs. litigation exp.
with demonstrated ability to handle discovery
issues and appear in court.
*  Mid-level associate w/3-5 yrs. exp. providing
employer counseling and working on labor &
employment matters. Some litigation labor
litigation exp. preferred.
* Mid-level associate w/3-5 yrs. corporate
transactional and M&A exp.  Some tax exp.
preferred.
Qualified candidates are invited to email, mail or
fax a cover letter, resume & copy of transcript to:
Patricia Benter, Dir. of Prof. Recruitment
Best Best & Krieger LLP
3750 University Avenue, Suite 400
P.O. Box 1028, Riverside, CA 92502
Direct: 951-826-8282,  Fax: 951-686-3083
Email to: patricia.benter@bbklaw.com
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Workers’ Comp Associate
AV-rated firm seeks f/t workers' comp assoc w/
min 5 yrs workers comp defense experience.
Must be able to work w/min supervision, handle
heavy case load & possess excellent organiza-
tional skills. Competitive salary & benefits pack-
age. Excellent working environment.

Email resume, writing sample, salary req
to marina@landeggeresq.com


